
 

 

 

January 7, 2020 

Via electronic submission to:  
securitiesregs-comments@sec.state.ma.us 
 
Office of the Secretary of the Commonwealth 
Attn: Proposed Regulations – Fiduciary Conduct Standard 
Massachusetts Securities Division  
One Ashburton Place, Room 1701  
Boston, MA 02108 
 
Re: Standard of Conduct to Broker-Dealers, Agents, Investment Advisors, and IA 
Representatives; Proposed Amendments to 950 Mass. Code Regs. 12.200 
 
Dear Secretary Galvin: 
 
On behalf of the Massachusetts Competitive Partnership (MACP), I am writing to 
provide comments on the proposed regulation titled “Fiduciary Conduct Standard for 
Broker-Dealers, Agents, Investment Advisers, and Investment Adviser Representatives” 
(the Proposal) originally published by The Massachusetts Securities Division (the 
“Division”) on June 14, 2019 and further amended December 13, 2019.  
 
MACP is a non-profit, non-partisan public policy group comprised of chief executive 
officers of many of the Commonwealth's largest businesses. The Organization’s goals are 
to promote job growth and competitiveness by working in collaboration with public 
officials, businesses and civic leaders. MACP companies have offices from Boston to 
Pittsfield representing technology companies, financial services, insurers, health care 
providers and more. We believe that the proposed regulation will have a negative impact 
on consumers, municipalities and the short- and long-term competitiveness of the 
Massachusetts economy. 
 
The amended regulation leaves considerable uncertainty for how broker-dealers can 
provide services to consumers without violating the proposed fiduciary conduct standard, 
including creating an “ongoing” duty to monitor brokerage accounts merely based on 
using various terms that go beyond a broker-dealer role, such as “adviser, manager, 
consultant”. The lack of clarity may limit the types of services available to middle- and 
lower-income families by increasing the cost of services that are not currently subject to 
fees or commissions. These residents not only do not have the means to pay expensive 
fees for investment advice, the upfront costs and fees are a major deterrent for lower-
income residents to seek financial advice and services. The proposed regulation could 
create more harm than protections, and may further establish inequities with respect to 
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access to brokerage opportunities for Massachusetts families. While we do not believe 
this is the intent of the Division, we do believe that the existing authorities and 
regulations under state and federal laws are sufficient to protect Massachusetts investors.  
 
In June, 2019, the U.S. Securities and Exchange Commission (SEC) passed the 
Regulation Best Interest (“Reg BI”) which created a national standard of enhanced care 
for broker-dealers providing investment advice to retail consumers. It is a meaningful 
standard that increases consumer protection while also preserving investor access to a 
wide choice of services, including brokerage.  Financial services firms have been 
working hard to meet Reg BI’s strenuous new mandates before the June 30, 2020 
compliance date. Once fully implemented, we believe Reg BI, paired with the current 
authorities of the Division, will provide sufficient protections for Massachusetts 
consumers. 
 
However, our concerns about the impact of this regulation are not limited to consumers. 
In a letter I submitted in July of this past year, in response to the Division’s preliminary 
solicitation, I expressed concern over the uncertainty the regulation could create in 
specific broker-dealer activities, including principal transactions. The amended proposal 
creates considerable uncertainty regarding principal transactions, and this uncertainty 
could have material impacts to the municipal bond market in Massachusetts.  The very 
language of the proposal states that a broker-dealer must act “without regard to” the 
financial interests of any “party”, which presumably includes the broker-dealer and any 
affiliate involved in a principal trade, whether as an underwriter or in executing the 
transaction.  The proposal also states that a broker-dealer must “make all reasonably 
practicable efforts to avoid conflicts of interest” and “eliminate conflicts that cannot be 
avoided.”  This duty of loyalty standard is different than Reg BI, and creates uncertainty 
as to how to meet this standard for principal trading.   We are concerned that this 
uncertainty may lead to changes in the municipal underwriting process, which could 
create additional costs for municipalities, potentially limiting important public services in 
our most vulnerable communities.  
 
As a former municipal and state official, I know well how important regulations are in 
protecting consumers. I also know that regulations can sometimes have unintended 
economic impacts, and that careful planning and consideration must be taken into 
account before codifying new regulations. In order for Massachusetts to remain 
economically competitive, we must not only consider the impact a regulation has on a 
singular issue, but also how compounded regulations effect the overall business climate 
of the state.  
 
I spend a considerable amount of time with chief executive officers and senior leaders of 
companies headquartered here in Massachusetts, but also with companies that are 
considering expanding or relocating to Massachusetts. Over the past year or two these 
conversations have begun to shift and questions about the state’s willingness to partner 
with business on industry-specific and broader economic challenges have arisen. The 
premature introduction of regulations sends up red flags to major employers, which is 
happening in this case. This lack of predictability could impact the ability of 
Massachusetts to retain and attract employers and new investments.  
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For these reasons, it is our evaluation that the risk of adopting this regulation seems far 
greater than the benefits to Massachusetts’ communities, residents and businesses. 
 
The prudent next step would be to monitor the impact of the SEC’s Reg BI in 
Massachusetts, including additional violations. Then, after the June 30, 2020 compliance 
date, make a further evaluation as to whether additional state or federal interventions are 
needed to ensure consumer protection. In conclusion, we respectfully request that you 
withdraw this proposal until such evaluation of Reg BI is completed. 
 
Best, 
 

 
 
Jay Ash, President & CEO 
Massachusetts Competitive Partnership 
 
 


