











228.  Another red flag was the fact that Citco submitted its due
diligence questionnaire to Fairfield in February 2008 to be forwarded to
Madoff for completion and continuously pestered Fairfield for a response
at least through September 2008. See Exhibit 50.

229. Upon information and belief, the questionnaire was never

completed.

b.  Fairfield did not Disclose the Gaps in its
Knowledge to Investors

230. Fairﬁeid did not disclose the gaps in its knowledge with respect to
Madoff Investments to its investors.

231. There is a stark juxtaposition between Vijayvergiya’s internal and
external communications regarding Madoff.

232. For example, on August 20, 2008 Vijayvergiya emailed his
colleagues to describe a conversation he had with a Sentry investor who was
concerned with Madoff risk. He stated: “I described [to the investor] that we
have a good knowledge of BLM’s business gathered over almost two decades of
dealing with that firm, and that I hope we could answer all his questions.” See
Exhibit 19.

233. However, just the day before saying: “[u]nfortunately there are
certain aspects of BLM’s operations that remain unclear and although we are
attempting to obtain responses from Bernie Madoff (via an operational DDQ), this
process could take some time.” See Exhibit 27.

234.  On August 20, the séme day he sought to reassure the client about

operational risk, he sent an internal email stating: “The biggest single
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counterparty exposure we have at FGG is BLM. ... I think the larger question is
if the Risk Group is comfortable with BLM counterparty risk.” See Exhibit 28.

235. Fairfield routinely provided deceptive or misleading responses to
client inquiries.

236. For example, in its document titled “Fairfield Sentry Limited
Standardized Responses (December 2008)” which contained a compilation of the
standardized responses Fairfield agents gave in response to client questions, it
posed the question:

Who are the counterparties of the OTC puts Madoff purchased
from? Do not need to know that exact names, but can we get a
sense on the types?

237. The answer was:

There is a master options agreement for the OTC options used in
the strategy. Counterparty risk is diversified amongst
approximately 15 options counter-parties in order to reduce
exposure to any one counter party. We do not give out the names
of the counterparties used but they are all well established financial
institutions. All counterparties are rated A or better and they are
not affiliated with Madoff. [Emphasis added]

See Exhibit 8.

238.  Similarly, the document states: “The principal method applied to
control [option] counterparty credit risk is via an assessment of creditworthiness
and strict credit diversification limits.” See Exhibit 8.

239. At another point in the document, Fairﬁeld states: “The options
counterparties that are used are well known, established options dealers” who “‘are

rated A or better.” See Exhibit 8.
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240. Specifically, on October 20, 2008, Lourdes Barrenche emailed an
investor who had put in for a redemption from a Sentry fund in order to prevent
the redemption. He stated:

On the counterparty side, Sentry has not had any exposure to

Lehman Bros, Merrill Lynch or AIG. Sentry’s executing broker

uses derivatives dealers and international bans for the majority of

the OTC options trades and counterparty risk is diversified

amongst approximately 20 dealers in order to reduce exposure to

any single counterparty. These counterparties are highly rated and

maximum exposure to a single counterparty is currently 10 %.
See Exhibit 47.

241. Receiving these responses, most in\'/estors would not glean that
Fairfield (a) did not have any idea who Madoff’s supposed options counterparties
were or (b) that Fairfield knew absolutely nothing about those counterparties
other than Madoff’s uncorroborated representations that they were large, non-U.S.
financial derivatives dealers and international banks.

242.  One Managing Director of Fairfield informed Vijayvergiya that a
discerning investor or prospective investor was not satisfied with Fairfield’s
standard responses: “The question they posed was don’t we need to see the
counterparty names even if the client does not get to . . . how can we be
comfortable with Madoff just telling us they are all A or better?” See Exhibit 48.

243.  Vijayvergiya’s more elaborate spin is reflected in his response to
this query, contained in Exhibit 48.

244.  Similarly, as chronicled in Section VI(B)(2)(b) above, neither

Tucker, nor Lipton nor Vijayvergiya could name anyone involved in the SSC

conversion strategy other than Bernard Madoff and Frank DiiPascali.
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245. However, in its standardized responses to clients, Fairfield, once
again, glossed this over by stating: “Although there are a number of people
involved in the decision making process, Bernard L. Madoff heads the team
responsible for model maintenance and trade execution and he is the ultimate
decision maker.” See Exhibit 8.

246. When asked: “ What is the key person risk at BLM? Please
describe the personnel contingency plan?,” the client-facing response was

Bernard L. Madoff heads BLM and oversees all activities of that

organization. Although there are a number of people involved in

executing the trades of the SSC strategy, Bernard Madoff (the
individual) heads the team responsible for model maintenance and
trade execution and he is the ultimate decision maker. We believe
that a number of other people at that organization are capable of
assuming his role including his sons and other long time
employees.

See Exhibit 8.

247.  Again, as chronicled above, neither Tucker, nor Lipton nor
Vijayvergiya could name anyone involved in the SSC strategy other than Bernard
Madoff and Frank DiPascali.

248.  Similarly, neither Tucker nor Lipton nor Vijayvergiya had seen the
part of Madoff’s offices where the SSC strategy was being conducted.

249.  Nonetheless, Fairfield confidently stated in its standardized
responses to investors: “The group at BLM responsible for executing the SSC
strategy are both physically and operationally separate from the groups at BLM

responsible for proprietary trading and market making. They work on different

floors and cannot access the work space of the other groups; they have separate
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business managers and risk managers, separate P&L, use separate trading systems
and independently enter trades into the order entry system.” See Exhibit 8.

250. Certain of Fairﬁeld’s statements to investors, geared towards
making them comfortable with Madoff and his SSC, were patently false.

251.  For example, on September 16, 2008, in response to the market
tumult associated with the Lehman bankruptcy, Vijayvergiya sent investors a
letter stating: “Currently the SSC portfolio of Sentry is fully invested in short
dated U.S. Treasury bills.” See Exhibit 49.%

252.  The implication was that of course Madoff the brilliant market
timer would not be caught in the market when it was experiencing extreme
downside pressure.

253.  However, the account statements produced by F airﬁeld
demonstrated that Madoff was in the process of selling the equity portion of the
SSC strategy on the 16" and did not purchase the U.S. Treasury bills until
September 19", See Exhibit 49.

254.  Both Vijayvergiya and McKenzie testified that the September 16
letter’s representation about the portfolio being fully invested in U.S. Treasuries
was not accurate.

255.  Investors experienced a double falsehood: Madoff was sehding
fake records to Fairfield that Fairfield claims it did not detect and Fairﬁéld |

misrepresented what those records said to customers.

** Those statements indicate that one of the holdings was the Fidelity Spartan U.S. Treasury
Money Market fund, even though in 2005 Fidelity dropped the name “Spartan” from that fund.
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3. Fairfield’s Half-Hearted Attempt at Due Diligence in October
2008; Contrast Between Due Diligence Actually Undertaken and
Representations to Clients

a. Fairfield Did not Require Madoff to Answer Key
Questions

256.  On October 2, 2008, senior personnel at Fairfield had a supposed

due diligence meeting. in Madoff’s offices.

257.  The questionnaire provided to Madoff in advance was drafted
specifically for him, to address gaps in Fairfield’s knowledge with respect to
Madoff's operations.

258.  Fairfield personnel agreed that because they had so many questions |
for Madoff, they would only ask “priority” questions on October 2.

259. However, during the meeting, Madoff simply refused to answer
many of the central questions asked. See Exhibit 35.

260.  For example, when asked: “Please provide a list of key personnel
involved in the split-strike conversion (“SSC”) strategy. Provide a description of
their roles.” The answer was: “The people involved in the SSC strategy are
traders, systems, analysts, programmers and operations people. No names given.”
See Exhibit 35.

261.  Similarly, when asked: “Who is responsible for actually placing
the trade orders of the SSC?, the answer was: “Traders, under the direction of
supervisors.” See Exhibit 35.

262. Fairfield personnel did not ascertain the names of those traders or
supervisors. When they were asked by the Division what the names of some of

these traders or supervisors were, neither Vijayvergiya nor Tucker knew the
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names of anybody involved in the SSC strategy other than Madoff and Frank
DiPascali.

263. Again, when the Fairfield personnel in attendance at the due
diligence meeting asked Madoff about the names of the options counterparties,
fhe answer recorded was: “BLM will not disclose the names of the c/p’s *for
obvious reasons’ (ie confidentiality). See Exhibit 35.

264. When asked: “Please describe the experience and tenure of the
team responsible for developing the models/algorithms used by the split strike
conversion strategy,” the answer was: “Between 15 to 47 years. Frank has 32
years with BLM.” See Exhibit 35.

265. Fairfield, again, did not follow up with respect to this information.
When asked by the Division in his on-the-record interview who the people were
who had between 15 to 47 years experience, Mr. Vijayvergiya did not know.

266. The list of unanswered or dodged questions at the October 2
meeting goes on and on. (See Exhibit 35). When asked, “Have there been any
changes to [the SSC’s] models and algorithms in the past three years. If yes,
please describe.” The answer was: “Yes, they are always looking at the models
and fine tuning them.” Nothing more specific was provided. |

267. Exhibit 35 indicated that Fairfield was going to follow up and
request certain documents from Madoff, including the current form ADV Part IL

268. Fairfield never followed up and obtained those documents.

269. Bven though the due diligence questionnaire had been specifically

created for the meeting and to address some of the enormous gaps in Fairfield’s
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knowledge of Madoff’s operations, the Fairfield personnel in attendance did not
push for answers.

270.  When asked in his on-the-record interview, with respect to each

. question that was not answered, whether the Fairfield people pushed back and
asked for answers, Vijayvergiya repeatedly testified: “I don’t recall if anyone at
this meeting pushed back and asked for a specific response”.

271.  Tellingly, in addition to Tucker and Vijayvergiya not being able to
name any individuals at Madoff involved with the SSC strategy, Fairfield’s
interrogatory responses indicate that the Fairfield personnel that spoke with
personnel at Madoff Investments did not even know the names at times or the last
names of the people they spoke with.

272.  According to these interrogatory responses, on October 21 and 22,
2008 and November 18, 2008, Vijayvergiya spoke with Bernard Madoff and
“unidentified additional participants”. On October 31, 2003, Vijayvergiya spoke
with “Eric (last name unknown)” and “unidentified additional participants”. On
October 23, 2003, Vijayvergiya spoke with Frank Diascali and “Robert (last name
unknown).”

273.  In his testimony before the Division, when asked who he spoke
with at Madoff Investments other than Madoff himself and Frank DiPascali,
Vijayvergiya stated: “The first names come to mind, Erin, Eric and Rob-. Last

names ’m afraid I don’t remember.”
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274. Gordon McKenzie also testified that he did‘ not know the last
names of the Madoff Investments’ client service team members with whom he
had spoken. |

b. Despite the Lack of Information Obtained, Fairfield Used

the Fact that it had Engaged in the October “Due
Diligence” in its Sentry Marketing Efforts

275.  The lack of meaningful information obtained from Madoff at the
October 2 meeting did not prevent Vijayvergiya from confidently stating to a
prospective client on October 6, 2008: “We spoke with BLM last week and had
an extensive discussion about their back office, operation, systems and internal
controls.” See Exhibit 36.

276. Similarly, in an October 20, 2008 email from Vijayvergiya to the
Sentry Team titled “Marketing Support for Sentry”, the Agenda included “what
information do agents need to defend redemptions” and included the subheading
“operatiénal risk—BLM operational DD”. See Exhibit 37.

277. On October 21, 2008, Lourdes Barreneche of Fairfield emailed a
prospective client boasting that “Fairfield Greenwich (Bermuda) has been
facilitating rigorous and very thorough investment and operational due diligence
on Fairfield Sentry Ltd.” See Exhibit 38.

278. On November 7, 2008, Vijayvergiya received an email from
Fairfield colleague indicating that a client was “pleased with your recent due
diligence with regard to BLM, and the risk management steps taken. They
recognize the unusual structure with regard to Sentry. . so they found the info you

provided very helpful in getting comfortable with Sentry.” See Exhibit 39.
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279.  On December 11, 2008 (the day of Madoff’s arrest), Vijayvergiya
was still marketing Sentry’s superiovrbdue diligence into Madoff.

280. In an email sent December 11, 2008 (the day Madoff was
arrested), Vijayvergiya stated: “I would also encourage setting up a meeting with
[redacted] and/or Citi (the leverage provider) to outline our case and explain why
entry is superior to Kingate (information edge, transparency, oversight, risk and

compliance, shareholder communications, BLM op DD knowledge etc.).” See

Exhibit 40.
F. Lack of an Arms Length Relationship Between Fairfield and
Madoff Investments :

281. In a September 2005 email to a élient attempting to distinguish
Fairfield’s arrangement with the Madoff from the relationships that preceded the
implosion of the Bayou Management hedge fund, Carla Castillo of Fairfield
highlights that Fairfield “maintains an arm’s length relationship with Bernard L.
Madoff Securities LLC”. See Exhibit 41.

282. Unbeknownst to investors, Fairfield and Madoff Investments had a
deeply interconnected, non-arms-length relationship.

1. “This Conversation Never took Place”

283.  As one striking example of the non-arms-length relationship
between Fairfield and Madoff Investments, on December 19, 2005, Fairfield’s
General Counsel and COO, Mark McKeefrey and its Director of Risk
Management, Amit Vijayverjiya, had a lengthy conversation with Madoff in
which Madoff gave them detailed instructions as to what to say to SEC

~ investigators in an upcoming examination. See Exhibit 1.
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284.  The call began as follows:

BERNARD MADOFF: Obviously, first of all, this conversation never

took place, Mark, okay?

AMIT VIJAYGERGIYA: Yes, of course.

BERNARD MADOFF: Allright ....

See Exhibit 1.

285.  Madoff gave them instructions to steer the SEC attorneys away
from any indication that he was actually acting as an investment advisor (because
he was not registered at the time as an investment advisor).

286. At one point in the call, Madoff instructed: “I mean, the idea is
that it’s — is that we’re not the one that’s making the decision how much to --- I
mean, you know - you know, we’re not the one that’s operating the fund. That’s
the issue that they always try to determine as to what the role of the various
parties are is the broker controlling the fund [or] is the investment manager
controlling the fund.” Fairfield responded: “If they get into the question of these
trading authorizations and these operating guidelines, you know, it’s a model that
you develop that we’ve reviewed and approved and that should be the stance
rather than — you know, than anything else.;’ See Exhibit 1.

287.  After instructing them as to what to say with respect to the
possibility of front running his investments, Madoff cautioned: “And you don’t
have to actually go out say so there’s no front running possibility” See Exhibit 1.

288.  Vijayvergiya responded: “It will be understood, yeah.” See

Exhibit 1.
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289. At one point, Madoff stated: “So, you know, the secrecy as to
information is a key issue for everybody and from our standpoint yours should
basically [be] I don’t know about — I don’t know about these trades until after the
trades are executed and my job is then just to monitor and see what the
performance of it is and to make sure that the securities that we — that was — that
as supposed to be in the model are in the model.” See Exhibit 1.

290. Vijayvergiya responded: “Understood, that makes sense.” See
Exhibit 1.

291. At one point during the call Madoff said, “the less you know about
how we execute, and so on and so forth, the better you are other than, yes, you
could — you know, you could, if they asked do you know that Madoff — do you
know if Madoff has Chinese walls, and you say, yes, look—you know, your
position is say, listen, Madoff has been in Business for 45 years, you know, he
executes, you know, a huge percentage of the industry’s orders, he’s — you know,
a well known broker. You know, we make the assumption that he’s doing
everything properly.” See Exhibit 1.

292. The call continues at some length, with Madoff giving them
detailed instructions to act casual and that “with these guys anything you can’t
answer you basically just say I — you know, don’t answer. You know, you just
say — you know, I’'m not knowledgeable in that aspect of it.” See Exhibit 1.

293. At one point Madoff instructed: “The best thing to do is not get
involved with what you said, written instructions, if possible because any time

you say you have something in writing they ask for it.” See Exhibit 1.
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294.  Vijayvergiya responded “Okay”. See Exhibit 1.

295.  Madoff continued: “So the best thing to do is just say it’s a phone
call.” See Exhibit 1.

296. At another point, Madoff said: “I’m giving you and basically what
you should respond to them. Obviously, not that we had a — we didn’t have a
conversation on all of this stuff.” See Exhibit 1.

297.  After Fairfield had its call with the SEC, it called Madoff and gave
him a report.

298.  The fact that Fairfield and Madoff had this conversation must have
evidenced to Fairfield personnel that Madoff was manipulating the flow of
information he was providing to the SEC.

299.  Some of the answers that Madoff was telling Fairfield to tell to the
SEC were not accurate and Fairfield thus helped Madoff evade regulatory
oversight.

300. For example, Madoff told the Fairfield personnel on the call to tell
them “if they asked you do you know that Madoff do you know if Madoff has
Chinese walls, and you say, yes . . . we know he has, you know, as part of our
normal relationship, we know that he has Chinese walls between the various
business lines of his firms”. |

301. Fairfield did not have any reason to believe that Madoff had

Chinese walls between his operations other than the fact that Madoff told them he

did.
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302. In addition, Tucker testified that Madoff informed him that Madoff
had spoken with Mark and Andrew in Madoff Investments market making
operation, which was on the other side of the supposed Chinese wall.

303.  On this point, Tucker testified as follows:

Q. Again, who are the people, do you know the names of any
of the people other than Bernard Madoff or Frank DiPascali —-

A, No.

Q. -- who were involved in [the decision whether to exit the
SSC strategy]?

A, Going back some time, Bernie once or twice said, “you

know, I may consult with my kids who run the trading room
because they get a good feel for where the market is” . . .

Q. So the two kids, was it Andrew Madoff was one of them
and -- - :

A, Andrew and Mark.

3>O4. The SEC relied on information from Fairfield in determining that
Madoff’s operation was not fraudulent. See Exhibit 17,

305. Fairfield helped Madoff deceive the SEC and, in the process,
deceives all of its Sentry investors.

306. The December 2005 telephone conversation “that never took
place” is paﬁiculaﬂy significant in light of the fact that when asked how Fairfield
became comfortable that Madoff was in fact making the trades he said he was
making and holding the assets he said he was holding, the Fairfield personnel
interviewed pointed to SEC oversight as one of the central bases upon which they

obtained that comfort.
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307.

Q.

In his on-the-record testimony, Tucker testified a follows:

And at this point in time in October of 2008 how did you

know that these people [Madoff’s SSC team] actually existed and
were conducting the strategy?

A.

Well, again, we continued to get trade confirmations,

monthly statements, you know, an operating relationship.

Q.
A.

Anything else that comes to mind?

Frankly we — the SEC had done its investigation in ‘05/°06

which we drew comfort from that they had not taken any action;
probably all I can think of now.

308.

1

2. “Shared Interest in Saving Assets Under Management

As described above, in May 2008, a client, Unigestion, asked

certain questions of Fairfield directly questioning whether Madoff was in fact

making the trades and holding the assets he said he was.

309.

310.

Fairfield could not answer their questions, as described above.

At one point in Fairfield’s internal discussions, Charles Murphy, a

member of Fairfield’s Executive Committee, stated:

Mark [McKeefrey] mentioned today that you had prepared a
questionnaire to send to BLM to get more info to address some of
these questions. If BLM complaints of laundry lists, maybe worth
sending BLM the Unigestion Q &A ... and any enhancements
you might write per the above and see if BLM can help draft a
response — after all, he too has an interest in saving AUM,
particularly if these concerns are shared by others. [Emphasis

added]

See Exhibit 27.

311.

Based on Fairfield’s marketing materials, Sentry investors were

under the assumption that Fairfield was rigorously and continuously reviewing
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Madoff Investments to make sure that Madoff Investments was properly investing
the assets of the Sentry Funds.

312.  However, whenever an investor had a question about Madoff it
appears that Fairfield worked with Madoff to come up with éomething to tell the
client to assuage those concerns and to protect assets under management--instead
of Fairfield, on its own behalf, making sure that its client’s concerns (some of
which proved to be precisely on point) were not legitimate.

3. Fairfield’s Sharing of Proprietary Business Information
with Madoff

313. Noel testified that Fairfield felt that it had to “show our loyalty to

Madoff”. |
314, Inorder to curry favor with Madoff, Fairfield repeatedly gave him
proprietary information.

315.  For example, in a conversation in October 2008, Amit
Vijayvergiya informed Madoff of the amount of redemptions that had come in.

316. They went through a detailed discussion _of which Sentry investors
had submitted redemption requests and Why.

317.  During a different conversation in October 2008, Fairfield
personnel called Madoff to assuage any concerns he might have had in connection
with reports in the press that Fairfield was having difficulty with it fund of funds
business and was laying off personnel. Fairfield, fearful that Madoff might cut
off their access to him, went to great lengths to assuage Madoff’s concerns.

318. In that call, Fairfield personnel even told him that they were

suspending redempﬁons in two of their funds (the Irongate Fund and the
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Chesterfield) fund before Fairfield told the investors in those funds of the
intended suspension of redémptions.

4. Fairfield Principals Put Money in at the End to try to
Keep Madoff Afloat

319. In October, November and December of 2008, Madoff reversed his
longstanding policy with Fairfield of strictly limiting the amount of money
Fairfield could invest with him and, instead, began to react angrily when Fairfield
gave him information regarding a significant amount of redemptions in the Sentry
fund. See Exhibit 44.”

320. Inresponse, Fairfield provided its sales team with “a short internal-
use-only Sentry talking points presentation that we are providing you in raising
Sentry assets and defending against Sentry redemptions over the coming two
months.” See Exhibit 42.%

321. In additjon, Fairfield personnel quickly worked with Madoff to set
up new funds—the Emerald Funds--to funnel money to Madoff

322. There were two Emerald Funds, BBHF Emerald and Greenwich
Emerald. |

323. BBHF Emerald was described as an enhanced version of the
Sentry fund. The salient difference between this fund and the Sentry funds was
~ (supposedly) that the SSC for the Emerald funds would be structured such that the
risk profile and volatility was going to be greater and the potential returns would

be greater. See Composite Exhibit 43.

*! Fairfield’s assets under management with Madoff appear to have dropped to under $6 billion in
December, as a result of redemptions. See Exhibit 55.
22 The attachment to Exhibit 42 was not produced by Fairfield.
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324. According to Tucker, Madoff told him in November 2008 that he
had been modeling the returns of the Emerald funds for about a year.

325. BBHF Emerald accepted investments from Fairfield-affiliated and
outside investors. See Exhibit Composite Exhibit 43. %

326. McKenzie testified that the BBHF Emerald fund was going to be
administered by Olympia Capital, but the Greenwich Emerald Fund was going to
be self-administered to save fees.

327. The Greenwich Emerald fund was set up entirely for investments
from Fairfield insiders.

328. Inthe words of Walter Noel, one of Fairfield’s founding partners,
“we tried to help stem things” and “we thought, well, we can vhelp him a bit if we
give him some rﬁore money’’.

329. In contrast, Jeffrey Tucker testified that he and his wife put money
into _the new Fairfield fund on December 1 because they thought it was a good
investment.

330. However, the Tuckers committed to making an investment without
any due diligence, without having seen any offering documeht, without the
Emerald funds having picked an auditor or custodian, and without having

received any information about the funds other than a one-page sheet of supposed

2 Exhibit 43 contains a response to an interrogatory requesting, for each Emerald investor who
invested in an Emerald fund, the exact name of the fund; when the fund was created; the name of
each investor that held shares in the fund; the amount invested by each investor and the date of
such investment; and a list of any and all investors who redeemed from the fund since its
inception.
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performance results from Madoff and having had a five minute conversation with
Madoff in which he described the fund.

331. Despite the fact that Fairfield was able to solicit $14,800,000 in
investments in the Greenwich Emerald Fund, no offering documents for that fund
ever existed.

332, The Tuckers and other Fairfield insiders never even signed
subscription agreements for the Greenwich Emerald Fund. They simply wired
their money to an intermediary for it to be forwarded Madoff. They never even
retained a piece of paper indicating that they own an interest in the fund.

333. Fairfield took no steps to check the one-page sheet of supposed
performance of the Emerald Fund.

334. Specifically, on this point, Tucker testified as follows:

Q. What checking did Fairfield do to go kind of behind these

returns to make sure that he had in — that Madoff had, in fact,

obtained these returns?

A. P’m not aware of any.

Q. Okay. fs there any due diligence that Fairfield did-with

respect to — prior to Fairfield individuals investing in the Emerald

Fund and Fairfield offering the BBHF Fund to some investors, is

there any due diligence that Fairfield undertook with respect to the

fund other than having received Madoff’s list of returns that he
provided you with? '

A. For me just the conversation I had with him [Madoft] about
the strategy. I’'m not aware of what anybody else did.

335. Tucker testified that conversation lasted only five or ten minutes.
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336. Fairfield at the same time worked to reduce the small amount in
the Sentry funds allocated to non-Madoff-related investments to zero, presumably
to funnel that money to Madoff.

337. Inasubpoena dated March 13, 2009, for which a response was due
March 27, 2008 and for which no extension or agreement for rolling production
was provided, the Division asked the following question: “Provide all Documents
evidencing communications made between Octobér 1, 2008 and December 31,
~ 2008, between Fairfield Personnel and personnel at Madoff Investments relating
to BBH Emerald Ltd.”

338.  The response was comprised of the three pages attached hereto as
Exhibit 56.

339. The March 13 subpoena also asked for “all Documents evidencing
communications made between October 1, 2008 and December 31, 2008, between
Fairfield Personnel and personnel at Madoff Investments relating to Greenwich
Emerald, LLC.

340. The response was comprised of the three pages attached hereto as
Exhibit 57.

341. “Avery angry Bernie” berated Fairfield for what he viewed as its
inadequate performance in replacing redemptions. See Exhibit 44.

342. Fairfield’s desperate efforts to prop up Madoff in the end are
chronicled in a letter from Jeffrey Tucker to Madoff dated December 10, 2008.

343. The letter states:

We have taken a number of steps with our other funds in order to
put all of our investable capital in Sentry and the new split-strike
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strategy which we call Emerald. While the full results of this
strategy will take a few months to take effect, they will include:

¢ investments in Sentry by existing Fairfield funds (~$100 mm)

e liquidating other Fairfield funds and transferring the assets to
Sentry and Emerald (up to ~200mm)

e purchase by the firm of Sentry positions from clients rather then
having them redeem from Sentry (~150mm)

¢ investments by individual partners of the firm in Sentry and
Emerald (~50mm)

e new UCITS III fund, launch Feb 2009 (target ~$500mm in 12
months)

We are aggressively cutting effective fees for new subscriptions

through offering significant fee-sharing incentives to our clients,

agents and finders.
See Exhibit 2.

344, Investors in the Sentry and Emerald funds were not made aware of
Fairfield’s desperation.

345. Right up until the end, potential investors were aggressively being
told to purchase the Sentry funds and Emerald funds because they were good

investments.

G. Harm to Investors: Fairfield’s Continued Payments to its Partners

346. Investors in The Commonwealth of Massachusetts invested
millions of dollars through the Sentry funds.

347. Those investors paid Fairfield performance fees, as described
above, for its supposed monitoring of and due diligence with respect to the Sentry
Funds

348. Because of Fairfield’s lack of meaningful due diligence, as

described above, and the lack of an arms-length relationship between Fairfield
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and Madoff Investments, Fairfield failed to discover that Madoff Investments
was, in fact, nothing more than a giant Ponzi scheme.

349. Fairfield’s misrepresentations to its customers were geared towards
convincing customers that Madoff’s operation was legitimate, when in fact it did
not know very much at all about key aspects of that operation and had its own
doubts. Those misrepresentations induced Massachusetts investors to invest in
the Sentry funds and prevented investors from redeeming their investments.

350. The Massachusetts investors who trusted Fairfield and invested
with Sentry lost their entire investments.

351. As of December 12, 2008, less than $100 million remained of the
Sentry funds’ over $7 billion in assets under management. See Exhibit 45.

352. Fairfield has not offered to repay the enormous performance fees it
reaped, even though it now knows that the performance upon which those fees are
based was fictitious.
| 353. After Madoff was arrested, Fairfield continued to make sizable
payments to its partners. See Exhibit 58. |

. 354, | Fairfield also expedited payments to certain partners. See Exhibit
59.

355. Within days after Madoff’s arrest, Liﬁton sent an email stating:
“My wife needs to open a brokerage accont today in only her name. And I would
like to transfer my munis and Treasuries into it.” See Exhibit 60.

356. Fairfield has not offered to make its investors whole.
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357. On December 13, 2008, Manuel Gomez, associated with Fairfield
Sigma (which is a class of the Sentry funds), sent an email to Kim Perry, a
member of Fairfield’s U.K. group. -

358. In that email, Gomez stated: ‘“You mentioned that Fairfield used to
get copies of some trades done by Madoff. In order to cover my ass, can I get
some copies. of those trades? I need to show to people who invested in Sigma that
- I was doing due diligence in what is the largest scam ih financial history.”

Exhibit 46. Perry forwarded the email to Vijayvergiya stating “Please see below.
I know that this is a sensitive time but if we can help it would be appreciated.”

VII. VIOLATIONS OF SECURITIES LAWS

A. COUNT I - VIOLATIONS OF M.G.L. CH. 1104, §101

359. Section 101 of the Act states:

It is unlawful for any person, in connection with the offer, sale or
purchase of any security, directly or indirectly (1) to employ any
device, scheme, or artifice to defraud, (2) to make any untrue
statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the
circumstances under which they are made, not misleading, or (3) to
engage in any act, practice, or course of business which operates or ‘
would operate as a fraud or deceit upon any person. |
360. The Division realleges and restates the allegations and facts set

forth in paragraphs 1 through 358.

361. Respondents’ conduct as described above constitutes a violation of

M.G.L. c. 110A, §101.
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B. COUNT II - VIOLATIONS OF M.G.L. CH. 1104, § 102

362. Section 102 of the Act states

It is unlawful for any person who receives, directly or indirectly,
any, consideration from another person primarily for advising the
other person as to the value of securities or their purchase or sale,
whether through the issuance of analyses or reports or otherwise
(1) to employ any device, scheme, or artifice to defraud the other
person, or (2) to engage in any act, practice, or course of business

which operates or would operate as a fraud or deceit upon the other
person.

363. The Division realleges and restates the allegations and facts set
forth in paragraphs 1 through 358.

364. Respondents’ conduct as described above constitutes a violation of
M.G.L. c. 1104, §102.

VIII. STATUTORY BASIS FOR RELIEF

1. Section 407A of the Act entitled “Violations; Cease and Desist
Orders; Costs” provides in pertinent part:

(a) If the secretary determines, after notice and opportunity for a hearing,

that any person has engaged in or is about to engage in any act or practice

constituting a violation of any provision of this chapter or any rule or

order issued thereunder, he may order such person to cease and desist

from such unlawful act or practice and may take affirmative action,

including the imposition of an administrative fine, the issuance of an

order for accounting, disgorgement or rescission or any other relief as in

- his judgment may be necessary to carry out the purposes of [the Act].
IX. PUBLIC INTEREST
For any and all of the reasons set forth above, it is in the public interest and

will protect Massachusetts investors, to provide the relief requested in Section XII

below.
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X. RELIEF REQUESTED

Wherefore, the Enforcement Section of the Division requests that Hearing
Officer take the following action:

A. find as true the allegations set forth in paragraphs 1 to 358 of this
Administrative Complaint;

B. require Fairfield to permanently cease and desist from committing
any further violations of the Act and Regulations,

C. require Fairfield to make restitution to all Massachusetts investors
of losses incurred in connection with investments in the Fairfield Sentry fund, the
Greenwich Sentry fund or the Greenwich Sentry Partners fund (collectively, the
“Sentry funds™) in an amount that a Hearing Officer deems appropriate,

D. - order disgorgement of performance fees and other fees paid to
Fairfield by Massachusetts investors who invested in the Sentry funds in an
amount that a Hearing Officer deems appropriate,

E.  require Fairfield to pay an administrative fine in an amount and
upon such teﬁns and conditions as a Hearing Officer may determine, and

F. take any other action that a Hearing Officer may deem appropriate

in the public interest and necessary for the protection of Massachusetts investors.
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Dated: April 1, 2009

ENFORCEMENT SECTION
MASSACHUSETTS SECURITIES
DIVISION

/A

Jgshya S. Gringpoon, Esq

1 Anne Foehl, Esq.
Richard R. Khalife, Esq.
Patrick Ahearn, Esq., Chief of Enforcement
Massachusetts Securities Division
One Ashburton Place, Room 1701
Boston, Massachusetts 02108
(617) 727-3548

110



