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MSD Survey Results on the Department  
of Labor Rule
The RICE Section conducted a survey 
regarding the Department of Labor’s Fi-
duciary Rule (“Fiduciary Rule”) and Best 
Interest Contract (“BIC”) Exemption 
on Massachusetts-Registered Investment 
Advisers (the “Survey”). According to 
the Survey, 86% of Massachusetts-regis-
tered investment advisers that responded 
provide retirement advice to Retirement 
Investors (hereinafter “Participants”). 

About 98% of Participants responded 
that they provide advice regarding IRAs. 
About 80% responded that they provide 
advice regarding rollovers. The rollover 
advice was typically the result of clients 
either switching jobs or moving their 
employer-sponsored plan into their per-
sonal retirement portfolio. The Survey 
also asked Participants to describe the 
nature of advice provided to Retirement 
Investors. The majority of Participants 
indicated that they provide advice con-
cerning the management/allocation of 
client investments, while some explained 
that they also provide financial planning 
advice. 

When asked to estimate the potential 
impact on their business if they entered 
into a BIC Exemption:

•	 36% of Participants indicated that 
they would not be impacted;

•	 24% of Participants indicated that 
they would be minimally impacted;

•	 10% of Participants indicated that 
they would be moderately impacted;

•	 6% of Participants indicated that 
they would be significantly impacted;

•	 20% of Participants were unsure of 
the potential impact; and

•	 2% of Participants did not answer 
this question.

Participants were also asked to indicate 
whether they wanted training. 75% of 
Participants indicated that they wanted 
to receive training, and 56% of Partici-

pants provided comments regarding the 
training they would like to receive. A 
large number of Participants indicated 
that they would like training on how to 
comply with the Fiduciary Rule and BIC 
Exemption. Other Participants wanted 
to know specifically how they will need 
to amend their contracts in order to 
comply with the Fiduciary Rule or to 
take advantage of the BIC Exemption. 

The Division plans to provide training 
on March 7, 2017 on the Fiduciary 
Rule and BIC Exemption prior to the 
Fiduciary Rule’s applicability date 
of April 10, 2017 (see page 4). This 
training will discuss the Fiduciary Rule’s 
impact and will provide an overview of 

the Fiduciary Rule and BIC Exemption. 
Please note that the Division has not 
yet promulgated guidance regarding the 
Fiduciary Rule and BIC Exemption. 

For further information on the survey 
and the Fiduciary Rule, please see the 
below resources.

The Massachusetts Securities Division  
Survey Results can be found at:  
http://www.sec.state.ma.us/sct/sctpdf/
BICE-Draft-Report-Fiduciary-Rule-and 
-Survey-Results-10-27-16.pdf 

The complete text of the Fiduciary Rule 
can be found at: http://webapps.dol.gov/
FederalRegister/PdfDisplay.aspx?DocId= 
28806

FAQs meant to clarify the Fiduciary   
Rule can be found at: https://www.dol.
gov/sites/default/files/ebsa/about-ebsa/
our-activities/resource-center/faqs/ 
coi-rules-and-exemptions-part-1.pdf  p
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MSD Policy Statement: State-Registered Investment Advisers’ Use of 
Third-Party Robo-Advisers
As automated investment advisory 
services (often otherwise referred 
to as “robo-advisors”) have become 
more prevalent in the financial 
services industry, the Division has 
considered their use in the context of 
continuing to ensure that Massachu-
setts-registered investment advisers 
comply with the Massachusetts 
Uniform Securities Act and meet the 
fiduciary duties owed to their clients. 

On July 14, 2016, the Division 
issued its “Policy Statement: 
State-Registered Investment Advisers’ 
Use of Third-Party Robo-Advisers” to 
provide guidance to Massachusetts-reg-
istered investment advisers as to how to 
do so when partnering with third-party 
robo-advisers to provide concurrent 
investment advisory services to their 
clients. (The full text of this Policy 
Statement is accessible on the Division’s 
website at http://sec.state.ma.us/sct/
sctpdf/Policy-Statement- 
State-Registered-Investment-Advisers- 
Use-of-Third-Party-Robo-Advisers.pdf.)

The Division premises its Policy State-
ment on the basis that clients see the 
most benefit when they receive full 
disclosure as to the types of services 
with which they are provided, who is 
providing those services, and the fees 
paid to each investment adviser by each 
client. In that vein, the Policy Statement 
explains that an investment adviser 
utilizing such an arrangement achieves 
sufficient disclosure under the Act by:

•	 Clearly identifying any third-party 
robo-advisers with which it con-
tracts; using phraseology that clearly 
indicates that the third party is a 

robo-adviser or otherwise utilizes 
algorithms or equivalent methods in 
the course of providing automated 
portfolio management services; and 
detailing the services provided by 
each third-party robo-adviser;

•	 Informing clients that investment 
advisory services could be obtained 
directly from the third-party robo- 
adviser, if applicable;

•	 Detailing the ways in which it pro-
vides value to the client for its fees, 
in light of the fiduciary duty it owes 
to the client;

•	 Detailing the services that it cannot 
provide to the client, in light of the 
fiduciary duty it owes to the client;

•	 Clarifying that the third-party 
robo-adviser may limit the invest-
ment products available to the client 
(such as exchange-traded funds, for 
example), if applicable; and

•	 Using unique, distinguishable, and 
plain-English language to describe 
its and the third-party robo-adviser’s 

services, whether the language is 
drafted by the state-registered in-
vestment adviser or by a compliance 
consultant.

Massachusetts-registered investment 
advisers must also comply with their 
fiduciary duties not only by mini-
mizing fees for their clients, but by 
also considering their fees in light of 
the services provided to clients by 
third parties, particularly in a situ-
ation where both a state-registered 
investment adviser and a third-party 

robo-adviser are each charging the client 
a separate fee. Accordingly, the Massa-
chusetts-registered investment adviser 
must clearly disclose to the client all of 
its own fees as well as all fees charged by 
the third-party robo-adviser. 

The Division considers the state-reg-
istered investment adviser’s fees with 
regard to (1) the level of services it 
provides to the client; (2) other fees 
charged to the client by a third-party 
robo-adviser; and (3) fees charged by 
other state-registered investment advis-
ers utilizing similar affiliations with a 
third-party robo-adviser. In this analysis, 
the Massachusetts-registered investment 
adviser should focus on the specific value 
it provides to the client, whether due to 
its specialized knowledge with regard to 
investment products, the client’s individ-
ual personal circumstances, and/or for 
some other reason that it must clearly 
identify.

Please note the Division will soon be 
publishing an investor alert regarding 
the use of robo-advisers. The brochure 
will be available at http://www.sec.state.
ma.us/sct/sctinv/invidx.htm. p

Changes to the Definition of “Qualified Client”
Effective as of August 15, 2016, the United States Securities 
and Exchange Commission (“SEC”) issued an Order which 
amends SEC Rule 205-3 under the Investment Advisers Act 
of 1940. The amendment increases the net worth threshold 
by which an advisory client or private fund investment may 
be considered to be a “qualified client” eligible for perfor-
mance fees. 

As revised, Rule 205-3 defines a “qualified client” as a 
natural person or a company who the investment adviser 

reasonably believes, immediately prior to entering into the 
contract, has a net worth of more than $2,100,000, subject 
to certain adjustments. Previously, the threshold for a client’s 
net worth was $2,000,000.

State registered investment advisers that charge performance 
fees will want to amend their contracts and intake docu-
ments to reflect this change. For more information, the full 
text of the Order is available online at https://www.sec.gov/
rules/other/2016/ia-4421.pdf. p



Business Continuity Plans
On June 28, 2016, the United States 
Securities and Exchange Commission 
(“SEC”) proposed a new rule that 
would require SEC-registered invest-
ment advisers to adopt and implement 
business continuity and transition plans. 
The proposed rule addresses operational 
and other risks related to significant 
disruptions in the investment adviser’s 
business. 

Under the proposed rule, investment 
advisers would be required to establish 
policies and procedures addressing the 
following areas: 

•	 maintenance of systems and protec-
tion of data; 

•	 pre-arranged alternative physical 
locations; 

•	 communications plans; 

•	 review of third-party service provid-
ers; and 

•	 a plan of transition in the event the 
adviser is winding down or is unable 
to continue providing advisory 
services.

Investment advisers would have to keep 
records of all plans in effect within the 

past five years, and advisers would be 
able to tailor plans to their business 
models, so long as the plans addressed 
the areas identified by the rule. The rule 
proposal is accessible via the SEC’s web-
site and the Federal Register. See https://
www.sec.gov/rules/proposed/2016/ 
ia-4439.pdf. The comment period for 
this rule has closed, but this rule has not 
yet gone into effect.

What does this mean for state-registered 
Investment Advisers? The Division’s 
regulation, 950 Mass. Code Regs. 
12.205(9)(b), incorporates, by reference, 
certain SEC provisions concerning an 
adviser’s obligation to adopt and imple-
ment written compliance policies and 
procedures. Should this SEC rule be 
adopted, state-registered investment ad-
visers will need to come into compliance 
with continuity rules. p

Changes to Form ADV
Every registered investment adviser must file its annual Form 
ADV amendments within ninety days of the end of its fiscal 
year as required by 950 Mass. Code Regs. 12.205(6)(a)1. Such 
an amendment is made by updating Form ADV Parts 1 and 2 
via the Investment Adviser Registration Depository (IARD). 

The Securities and Exchange Commission (“SEC”) has updat-
ed some questions in the Form ADV and investment advisers 
must comply with the new Form ADV starting on October 1, 
2017. For many state-registered investment advisers that have 
a December 31, 2017 fiscal year end, these firms would need 
to be in compliance with the changes no later than March 
2018. The following Form ADV questions may be particularly 
relevant to state-registered investment advisers. 

Adviser’s Physical Office Locations
Form ADV Part 1A, Item 1.F. has been revised to request the 
total number of offices in which the adviser conducts business 
and information about each location. In the updated Form 
ADV, the adviser will disclose the number of employees per-
forming advisory functions in each office location and report 
the types of securities-related activities that are conducted in 
each office.

Social Media
Form ADV Part 1A, Item 1.I. has been amended to ask wheth-
er the adviser has one or more accounts on social media plat-
forms, such as Twitter, Facebook or LinkedIn. The information 
requested is limited to websites where the adviser controls the 
content and manages the social media account. The address 
of each of the adviser’s social media pages shall be provided in 
Schedule D of Section 1.I. 

Chief Compliance Officer
Form ADV Part 1A, Item 1.J. has been amended to require 
disclosure of whether the chief compliance officer is employed 
anywhere other than with the investment adviser.

Wrap Fee Programs
Form ADV Part 1A, Item 5.I and Section 5.I of Schedule D 
has been amended to require an investment adviser to disclose 
its assets under management as the sponsor or portfolio man-
ager of a wrap fee program. It also requires disclosure of the 
SEC File Number and CRD number for the sponsors of the 
wrap fee program. 

Separately Managed Accounts
Form ADV Part 1A has added Item 5.K. and a corresponding 
section of Schedule D. The amendments will require advis-
ers to provide certain aggregate information about separately 
managed accounts that they advise, including disclosure of the 
amounts invested into each type of asset category. 

Advisory Business
Form ADV Part 1A, Item 5 has been amended to require in-
vestment advisers to report (1) the number of clients for whom 
the adviser provides advisory services; (2) the amount of assets 
under management attributable for each type of client; (3) 
the number of clients for whom the adviser provides advisory 
services, but does not have those assets under management; 
and (4) the amount of assets under management attributable 
to clients that are non-United States persons.

continued on page 4



Investment Adviser Registration Renewal
As a reminder, Massachusetts regula-
tions require all Massachusetts invest-
ment advisers to renew their registra-
tions annually. While 
the Division sends out 
annual notifications 
of this requirement 
near the end of each 
calendar year, via 
email and U.S. mail, 
we encourage every 
investment adviser to 
verify its firm’s account 
on FINRA’s IARD 

website. Please ensure your email 
address is current on Form ADV Part 
1, Item 1.J. as the Division will be 

discontinuing the use 
of paper reminders in 
the future. Please en-
sure that accounts are 
sufficiently funded to 
pay for 2017 registra-
tion fees for both the 
firm and its affiliated 
investment adviser 
representatives. p

Audited Financial Statements
Form ADV Part 1A, Item 7 has been 
amended to require advisers who receive 
an annual audit or annual surprise ex-
amination to provide the auditing firm’s 
Public Company Accounting Oversight 
Board (PCAOB) assigned number. 

This article is not a comprehensive list  
of each Form ADV change and the full 
text is available in the Federal Register  
at https://www.gpo.gov/fdsys/pkg/FR-
2016-09-01/pdf/2016-20832.pdf. p

continued from page 3
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SAVE THE DATE  •  March 7, 2017

The Department of Labor’s Fiduciary Rule 
and Best Interest Contract Exemption

Sponsored by:
MASSACHUSETTS

SECURITIES
DIVISION
William Francis Galvin
Secretary of the Commonwealth

What: The Registration, Inspections, Compliance 
and Examinations (RICE) Section of the 
Massachusetts Securities Division will 
host a complimentary training to educate 
registrants on the implications of the 
Department of Labor’s Fiduciary Rule and 
the Best Interest Contract Exemption on 
their practice.

When:  Tuesday, March 7, 2017
Time:   9:00 a.m. – 12:00 p.m. 

Complimentary continental breakfast

Where: Best Western Royal Plaza Hotel and 
Trade Center
Marlborough, Massachusetts

Space is limited. Complete information to follow.

Investment Adviser Training


