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protecting public investors

via email to securitiesregs-comments(@sec.state.ma.us

January 7, 2020

William F. Galvin

Secretary of the Commonwealth of Massachusetts
Office of the Secretary of the Commonwealth

Attn: Proposed Regulations-Fiduciary Conduct Standard
Massachusetts Securities Division

One Ashburton Place, Room 1701

Boston, MA 02108

Re: Proposed Amendments to 950 CMR Sections 12.204, 12.205 & 12.207
DearEMr.BGalvin:

I2 writel onl behalfi ofll thell Public Investorsk Advocatel Bar Association (“PIABA”),E anl international barl
associationBcomprisedBlofRattorneysEwholrepresentRlinvestorsRinRdisputesBwith@thelisecuritiesBland@commoditiesk
industries.ASinceR itsEformationRin1990,2PIABARhasEpromotedithellinterestsBofEithelpublicBinvestorinall@
securitiesBlandBcommoditiesBiforums,BwhileRlalsoRladvocatingforZ publicBeducationBregardingfinvestmentifrauda
andBlindustry@misconduct.BOur@imembersland@heirficlients@havellalstronglinterestBinBrulesBwhichBigovernBithel
conductBlofRthoselBwhobBprovideladviceltolinvestors.k

OnRJunel14,r2019,BtheR OfficeRofAtheRSecretaryBofEithe@CommonwealthRofliMassachusettskl(“thelSecretary” )
issuedBalINoticel soliciting® comments?@ regarding® amendments? tol itsE regulations? tol requirel that?
broker-dealers,Bl agents,FinvestmentRadvisers,Band@investmentl adviser® representativesi bel subject? tolZl al
fiduciaryRduty@whenRdealingBwithRltheirRicustomersFandclients.EThelRSecretaryrecognizedBlinitsENoticelthatRlal
uniformBfiduciary@standardisBinZthellpublicBinterestEandRisEinecessary@tol protectRinvestorsklfromBtheRlabuses?
thatl canl result?l whenl financiall professionalsk placel their ownB financial?® interests? aheadl offl theirl
customers.?l The® Secretaryl® alsol® recognized® that® thel Securities®l andE ExchangeEommission’sB(“SEC” )R
Regulation® Best Interestl (“Reglk Bl”)Z failedE toR establishFal strongBlandB uniformB fiduciary@ standard.B Thel
Secretary®@ has@ amended® thel proposal@l (“thel ProposedE Amendments”),® and@ issued? all subsequent?
requestl® foromment®(“RequestBfor@Comment”).1”

PIABARIhasRllongfladvocatediforfalitruelfiduciaryflstandard@forflallEthoseflwhollprovidellinvestmentiladvicelltol

thel s RS AR VR s SURRREESRABEE B REIA ST QR25e581 A RERipRAIRE andd ultimately,@ thel Ruled
Rrqrosaliv Gensishent. wjtbBhumenensiavdliesBingl HdinefliheRSER s fiadingsBhingti? 81 1B whichl arel citedR inl
thel Notice,? PIABAR believes all uniformBfiduciary® duty® applicablel toR all@ financial®@ intermediaries? whol
gﬁ@ﬁﬁﬁémﬁirﬁ@gﬁ?réntadvicewouldeliminateconfusion

resident: Samuel B. Edwards, TX Hugh D. Berkson, OH Christine Lazaro, NY Joseph C. Peiffer, LA
EVP/President-Elect: David P. Meyer, OH Michael S. Edmiston, CA Thomas D. Mauriello, CA  Jeffrey R. Sonn, FL
Secretary: Adam Gana, NY Benjamin P. Edwards, NV David P. Neuman, WA Andrew J. Stoltmann, IL

Treasurer: Darlene Pasieczny, OR Marnie C. Lambert, OH Timothy J. O’Connor, NY  Robin S. Ringo, Executive Director


https://www.sec.state.ma.us/sct/sctfiduciaryconductstandard/Request-for-Public-Comment.pdf
https://www.piaba.org

Mr.WilliamEF.Ealvink
January¥ 20200
PagelR2pI

andbest@protect®ustomers.ZPIABARhereforebelieves@Fiduciary@uty@houldEpplyRoBalHFormsBfFinancialBdvice,B
andBtoRiallBcustomers.ZPIABARalsolbelievestthelfiduciary@dutyEshouldFariseRPwheneveralfinancialForinvestmentf
recommendationBisEmade,andEhatBitBshouldBlastfthroughout@heldurationEofEthelFadvisor-customerfrelationship.
Finally,EPIABARbelievesthelProposedBAmendmentsiEhouldiexplicitlyBprovideRforPakprivatelrightEbfaction.EPIABA’sE
positionAs@iscussedd@n@urther@etailbelow.?

. PIABA SUPPORTS THE PROPOSED AMENDMENTS’ PROVISION OF A UNIFORM FIDUCIARY DUTY ON ALL BROKER-DEALERS,
AGENTS AND ADVISERS WHO PROVIDE INVESTMENT ADVICE

A. Application of a Fiduciary Duty to Financial Professionals Who Provide Investment Advice

TheRProposed@lAmendmentsBprotectBMassachusettsBlinvestorsklbyRlimposingRlalRfiduciary@ dutyRlonBallEfinancial®
professionals@vho@endernvestment@dvice,Endbyibroadly@efining@heypes®finvestment@ecommendationsEnd?
advice@vhich@rigger@hat@bligation.fTheBproposed®tatewidefiniformFiduciary®tandard@nakedtlear®hatHinanciall
professionalsPowelalfiduciaryBdutyEwheneverltheyBprovidelfinancialBrecommendationsEandRadvicelforfinancial
renumeration,Xatherhan@uttinghefburdenBiponZustomersXofproveEhatEherefvastEFelationshipfbfErustEandR
reliance.>?PIABARsupportsthefSecretary’si approachEofErequiring@allEinancialfprofessionals,BregardlessEoftitleore
license,@odhere®o@AiniformAiduciary@uty@vheniroviding@nvestmentGidvice.?l

ThefProposedtAmendmentskarelonsistentBvithAvhatBnostietailtustomersktbelievefaboutltheirfinancialEadvisor@-2
thatheBbrEheRisEaEfiduciary.*”Indeed,EbrokeragelfirmsE-BvhokhaveltonsistentlyFlobbiedFagainstEbeingRtonsideredn
fiduciaries@-EgivetheirkbrokersktitlestthatBsoundEtrustworthy,Blike‘FinancialBAdvisor,”B‘WealthEConsultant,”Fand
“WealthBManager.” *®Brokers@lsoBay@nillionsBfEollarsEvery®dear@nBdvertising®oRellBnvestors@hat®hey@put@Ehel
interestsf@ustomers@head®dfiheir@®wn.Brokers@Encouragelinvestorsiorust them,Baying@heyavillBrovide@idvice
and®yuidance. AstaXesult,AvhenEXustomermeets@vith@ibroker,@he@ustomer@easonably@xpects®hatthefridhes?
being&iven@dvice@hatisHorthisrihertenefit,fotforEhefenefitfEhedroker@ribrokerageirm.ThisAsarticularly?
truelsioibroker-dealers@nddinancialrofessionals@vho@reiually@egistered@sAnvestment@dvisers.fThe@Proposed?
Amendments@villdinally@lign®he@uty@EhatFinancialirofessionalstweloRustomers@n@endering@investment@dvicel
with@heepresentations@nadelbyBuchprofessionals@nd@vith@heXustomers'@easonable@xpectations.

PIABARAIsoBtronglyBupportsthefProposedBAmendments’EbroadiefinitionfoftheltypestbflinvestmentRadvicethatl
triggerBhlfiduciaryfduty.fTheEBecretaryorrectlykrecognizesithatBbrokerstolhottmerelyickBinvestmentskbritevisel
investment@trategies.Bpecifically,Pbrokers@ometimesecommendpbtherfinancialtoursestbfRaction@recedinglthel

25EC,Btudy on Investment Advisers and Broker-Dealers (“SECBtudy”)dJan.R2011),Bvailable@tE
http://www.sec.gov/news/studies/2011/913studyfinal.pdf.BTheBECReviewedRwoBtudies@vhichitBponsoredftheSeige| Rz
GaleBtudy”’End@he@RANDReport”),Bnd@BEtudy@onductedbyonsumerFederation@BBAmerica.frheBECHtudyFound@®hat,?
based®nEhe@omments,BtudiesBindBurveysitthad@eviewed,Anvestors@lidzhot@inderstand®he®ifferencesibetween?
investment@dvisers@ndibroker-dealers.fTheBECRletermined®hat®his@nisunderstandings@ompoundediby®hefact®hat@nany?
retail@nvestors@nayotthavehe sophistication,Anformation,BrEccesstheeded®o@epresent®hemselves@®ffectively@n@oday's?
market@End&o@ursueheirffinancial@Eoals.”@d. atFL01.2

%%ee, e.g., Hays v. Ellrich, 4718Mass.B92fMass.R015);&enovesi v. Nelson, 858Mass.BApp.Et.B3qMass.BApp.2014);Patsos v.
First Albany Corp., 433@Mass.323{Mass.2000).2

42See SpectrumEroup,Fiduciary — Do Investors Know What it Means (2015),Evailable@tE

http://spectrum.com/Content Whitepaper/fiduciary.aspx.®
Ppeiffer,Aosephi.Bndhristinefazaro,MajorAnvestorossesueofonflictedfdvice:BrokeragendustryBdvertising
Createsthefllusion®@Fiduciary@uty,MisleadingfAdsFuel@onfusion,@WnderscoreNeeddorFiduciary@tandardidMarch5,
2015),BEvailable@tthttps://piaba.org/sites/default/files/newsroom/2015- 03/PIABA%20Conflicted%20Advice%20Report.pdf.zl
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recommendation@®f@ParticularBecurity®rinvestmentBtrategy,in®rderf@o@arnd@hellient’sd@rust@nd@ausedhellient
to@®ntrust®heirfissets@o®helbrokeror@nmanagement.PrimeExamples®fBuchBcenariosncludeBFecommendationl
to&Bprospectivetlient@o@olloverBn@Employer-based@etirementZccountdntohewdRA, BriEEecommendationoBR
prospective®lienthat®heyXetireRarlyEind/orZlectBAumpBumBayment@ndieu R efinedBbenefitBensionBand?
turn@he@umpBumver@o@hefbrokerForAnvestment.@bviously,®hedbrokerthas@EFinancial@ncentive®o@ecommend
these@ourses@®faction.fThe@Proposed@mendments@ppropriatelytholddinancial@®rofessionals@o@Aiduciary@utydort
alltypes®finvestment@dvice,dncluding,tutihotidimitedio,®heBituations@lescribed@Ebove.R

B. Incorporating the Duty of Care and Duty of Loyalty

PIABABupportstthefProposedtAmendments’BincorporationBandriefinitionBofheftwobprimaryRutiestofEaEfiduciary:&
the@utyfEareBand@heR uty@fAoyalty, vhichBre@etForthAn®Ehe@ProposedBAmendments.®® PIABAGgrees®hat@hel
Secretary’sBlapproachBtoRfiduciary@fdutiesBandBthelldefinitionsRutilizedRlinEthelBProposed@AmendmentskstrikeFank
appropriatelbalancefbetweenBaccommodatingheltraditional,Eompensation-basedmodelBbfEmanytbroker-dealers
andibther®@alesthgents,Avithhe@nterests@fBprotecting@nvestorsrom@heinancialtharmonflictedEadvice@®auses.?
Moreover,PIABABtronglyibelieves®hatBany@esserFtandard@willlindermineltheBneaningfbfitheterm@ fiduciary”, Gl
legalBstandardithatPhasEbeenkdevelopedithroughlrenturiesEofElawkandBorecedentand,Faskalresult,Zhaskalcertaink
understandingBimong@ubiciinvestorsEind@hosed@n@®hel@nvestment@dvice@ommunity.2

Il. THE PROPOSED AMENDMENTS ARE NECESSARY AND APPROPRIATE BECAUSE THEY PROVIDE GREATER PROTECTION FOR
MASSACHUSETTS’S INVESTORS THAN THE SECURITIES AND EXCHANGE COMMISSION’S “REGULATION BEST INTEREST”

AsheRequest@orlComment@xplicitly@tecognizes,RegBIFdoesmot@rovideBufficient@rotections@oriMassachusetts
investors.”’®PIABABtronglyEhgreestandthasBoBtated@epeatedly@nBublicommentsBince@heBECHirstAntroduced?
thelroposalsibehindRegBI.z

A. Reg Bl Does Not Sufficiently Protect Investors

Despitedts@itle, Reg@Bl@ oesthot@mposelhRrueiduciary®tandardiponibroker-dealersBandEaffiliatedipersonsfvhol
providefinvestment@dvice.RegBI@ssentiallybuildsipon@EndodifiesFINRA’sAnterpretation@®fAtsBuitability@ule.®?
RegBIBloesmot@efinetestinterest,but@ather,@reates@@hecklistdffour®bligations@irmEnust@ischargefo@neet?
theBtandardEalisclosure,@are,@XonflicttbfAnterest,Band@Eompliance@bligations.Bincredibly,thone@@heRlementsk
ofthisP'checklist”Ectually@®bligates®hedirm@oplace@heustomer’sintereststahead®f@hedirm’s.BEffectively,Rhisk
results@in@he®EC sReg.Blbeing@nisleading@n@tsthamehsE best@nterests”As@here@nthamenly,thotinEhelctuall
standard®f@are.l

ReglBIRsubstantiallyBreliesBonidisclosurellrather@thanBmeaningfulBlinvestorprotection.BWhilelltheoreticallyRank
enhancement®fffINRAZules,@helustomer@®elationship@ummaryform{“FormRS”)@hatRegBlF@equires@ndeliesk
uponBwillZnotBlprovidelinvestorsBwithEtimely,Buseablellinformation,BnorEresultinBresolvingtthellacknowledgedr
confusionsfinvestorsface@vhen@ealingvith@ifferent®&inds@ffinancial@dvisors.Ehisfsthot@nerely@IABA’sBpinion.k
Inflact,@heBEC’sbwn@ommissionedBtudybydihe@®ANDTorporation@onfirmedi@hat@FormTRSAvasiargelyineffectivel

proposed@Bmendment®@o®50MREL2.207(2).8

"%See Request@orfLomment@tE,Bupra notell.[

8% ecurities@nd@Exchange@ommission,RegulationBest@nterest:AThe@roker-DealerBtandard®fonduct,ReleaseMo.B4-
86031,A 7. F.R.BtR40HIune,R019)“FinalRule”).B
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inEhelpingRinvestorsBunderstanditheldifferentBdutiesBofEfinancialEprofessionals,ZandEthatEmanyBindividualsEstil I
remainedBtonfusedaboutBvhenFirmsBandheirfagentstbwedithemFiduciary®lutiestand@vhenZheyltidzhot,Evenk
after@eading@orm@RS.*Further,AnEn@EttemptEoBrovide@reaterfflexibility@or@irmsEoRailor@heBvording”®fForma
CRSEHisclosures,®RegBBIBHoesthotfrequireBfirmsEofiiscloseBeveryBmaterialonflict,EBbutfinstead,BivesEfirmsBvidel
discretion®n@vhat@oRisclose.!”

Additionally,Reg®IBtill@llowsibrokers@oBatisfyEheir@urported@lisclosure®bligationsiegarding@ostsiby@roviding?
percentages@ri@anges,@ather®han@he@lollarBimountsikely@oibe@inderstoodibydnvestors.@AnBhort,AinderRegBI,z
firmsBwilltbelableltolsatisfyftheirRdutiesregardingltoststhroughiisclosurefandiEthoseisclosurelbbligationsktani
largelybe@net@hroughioilerplate@isclosures.BAs@rovided@bove,@hat@neansirokers@an@vithhold@ctual@ost@ndz
conflict®f@nterest@nformation@intilEfterheBale®fhe@roduct@BtAssuethasbeen@ade@inderRegBI,Eompletely?
undercuttingdnvestor@rotections.k

Moreover,@nontrastfohe@roposed@mendments,RegBl@villthotEequirefrokers@o@veigh®hefelativeiisks,Rosts
andibenefitsbflifferentBtrategiesritypesfAnvestmentstvailable@oBachieve®heustomer’s@oals.Bhockingly®ol
most@nvestorstandiertainlyillAnvestortadvocates,RhistmeansithatflinderfRegtBIEEbrokerBwillthotBbelequired ol
recommend@®heiestfhe@easonablyivailable@®ptions.[RegBI@IsodimitsEhe@urported®bestA@nterest”@Bbligationk
toltheeginningBnd@EndDf@Rransaction,@atherthanforheR@luration®fthe@ustomer-brokerelationship.?

Furthermore,BReg®BI’sEonflicttbbligationBloesthotBprohibitEFirmsEromitreatingonflicts®thatAvouldEeasonablykbel
expected@o@ncourage@ndeward@dvice®hatisihot@n@heRustomer’siestinterests.RegBIBimplyEequiresirmsiol
developBandienforcelpoliciesBandBproceduresktol“mitigate”EBmostlconflictsEand,RtolRthelextentZnotEmitigatedior
eliminated,RheirmBEmayB@atisfyRhisibbligation®hrough@isclosure.lHowever,Broviding@reater@isclosure@oeshot?
appropriately@nitigate@he@onflicts®finterest@nherentin@heielationshipetweenfinancial@dvisors@nd@ustomers.
Instead,dt@laces@Ehedurden@®n@he@ustomers@odully@inderstand@hedmpact®BfEhose@onflicts@n@heFuture®Eheir
retirementBavings.k

LastPandBmostBproblematic,FastheBecretaryfand@heProposedBAmendmentskrecognize,FRegBBIRontinuesiiffering?
standards®ftonductFor®@lually@egistereddnvestmentidvisersEndirokers.EThisAvilldequire@ublicBinvestorsobel
ablefo@ifferentiate@vhetherf@he@dviceeing@iven@romiheBamelinvestment@®rofessionaliktbeing@iven@s@ibrokerf
or@nAnvestment@dviser,@ffectivelyBhifting@hefburden@oBublicAnvestors@olprotect®hemselvesigainst@onflictedd
advice.BHarmonizingthe®tandard®f@Xare@villZorrectly@ut®hat@bligationiback@nEhednvestmentBbrofessional .

ThelveakBand@Aneffective@rovisionsBbfRegBIFtand@AnBharpEontrast@o*he@ProposedfAmendments.BAs@liscussed?
inBectionAhbove,@heProposedtAmendmentstholdzlIFinancialGrofessionals@vhoender@nvestmentiadvice®oFhE
fiduciary®tandard.trhe@ProposeddAmendments@equire®hatinancial@rofessionalsthdhere®ohR uty@RareBndEhE
dutyBbfEloyalty,BwhichEcannottbeldischargedBsolelyFthroughBpurportededisclosures.ETheEProposed@Amendmentst
define@vhathefiduciary@iuty@equires,Endavhatis@neantby@he@utyDftare@nd@he@utyDfilloyalty.BThe@roposedn
AmendmentsBprovideRthatfronflictstbfEinterestfarelpresumeditolbelalbreachBof@heldutyoffloyalty.Blastly,Rthel

M nvestorTesting®fFormERSRelationshipBummary, BECE6ENov.R2018),BEvailable@ta
https://www.sec.gov/about/offices/investorad/investor-testing-form-crs-relationshipsummary.pdf.BInFact,@he@vrittenk
responseso@pecific@juestions@bout®he@isclosures@eveal@hat@Bignificantthumber®Dfiparticipants@lidthotAinderstand?
importantBectionsftheorm,E@ndBtillthad@@Eeneral@nisunderstanding®fithe@ifferent@tandards@Eoverninginvestment
accounts@nddinancial@rofessionals.Bl The@®RANDReportlsoeflects@hat@nany@fEhebbarticipants@vere@inable@oBynthesizel
and@Epply@®hednformation.Bld. at@#7-48.0

1%FinalRule,Bupra note@ 2,BAtB1.R
UEirmsErefot@xpected®o@iscloseRvery@naterial@onflict®fAnterest,ndBhouldAnstead®onsider@vhat@vouldibe@nost
relevantforetaildnvestors@oknowidn@eciding@vhether@oBelect@®ri@etain®he@articulardirm.@ld. atfl61.R



https://www.sec.gov/about/offices/investorad/investor-testing-form-crs-relationshipsummary.pdf

Mr. William F. Galvin
January7,2020
Page5

Proposed Amendments eliminate the false distinction between investment advisers and brokers by treating both
as the financial professionals which they hold themselves out to be, and by requiring both to adhere to the same
standard of conduct.

Simply put, the differences between Reg Bl and the fiduciary standard proposed in the Proposed Amendments are
significant and will actually work to increase the standard of care for investors. Consequently, as the Request for
Comment states, the Proposed Amendments are necessary and appropriate in order to sufficiently protect
Massachusetts investors.

B. Reg Bl Does Not Preempt the Secretary from Enacting the Proposed Amendments

Based on public statements that have been made, PIABA believes that some in the financial services
industry may argue that Reg Bl preempts States from enacting a fiduciary standard. Such an argument is
not supported by Reg BI, nor by the Dodd-Frank Act under which Reg Bl has been promulgated. In fact,
the exact opposite is true.

Specifically, there is no express language in Reg Bl which alters or supersedes any existing obligations
applicable to brokers and broker-dealers with respect to the circumstances under which brokers may owe
customers a fiduciary duty under state law. To the contrary, the SEC explained in its Release that “the
preemptive effect of [Reg BI] on any state law governing the relationship between regulated entities and
their customers [will] be determined in future judicial proceedings.”12

Further, Reg Bl was promulgated pursuant to Section 913 of Title IX of the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010 (the “Dodd-Frank Act”). This provision required the SEC to conduct a
study to evaluate the effectiveness of existing legal or regulatory standards of care (imposed by the
Commission, a national securities association, and other federal or state authorities) for providing
personalized investment advice and recommendations about securities to retail customers; and whether
there are legal or regulatory gaps, shortcomings, or overlaps in legal or regulatory standards in the
protection of retail customers relating to the standards of care for providing personalized investment advice
about securities to retail customers that should be addressed by rule or statute.13 It is clear from the
foregoing that the SEC’s task was to determine whether a rule establishing a baseline standard for
investment advice was warranted based on gaps in the existing regulatory scheme. Indeed, the Dodd-Frank
Act does not provide that rulemaking by the SEC in this area would preempt state law. Likewise, Reg BI
does not indicate that it is intended to preempt state law. Simply put, Massachusetts retains the right to
enact more stringent rules than the SEC if its legislators or judiciary conclude that an enhanced level of
investor protection is warranted based on the needs of the State.

Finally, the only potential challenge to the Draft Regulations would be under the National Securities
Markets Improvement Act of 1996 (“NSMIA”). Section 103 of NSMIA limits states from enacting any rule or
regulation that imposes upon broker-dealers any “[c]apital, custody, margin, financial responsibility, making
and keeping records, bonding, or financial or operational reporting requirements” that are greater than
those imposed under federal law, rules or regulations.14 The Proposed Amendments expressly address this
concern.15 As such, the Secretary is well.

2 Final Rule, supra note 12 at 43.

13 see “Study on Investment Advisers and Broker-Dealers,” Executive Summary, p. i, January 2011, available at
http://www.sec.gov/news/studies/2011/913studyfinal.pdf.

1415U.5.C. §780(i).

15950 CMR 12.207(f)
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within his authority to enact this provision and has appropriately addressed any preemption issues that could be
raised.

lll. Conclusion

PIABA supports the Secretary’s efforts to heighten the duty of brokers who provide investment advice to their
customers. PIABA urges the Secretary to adopt its Proposed Amendments. PIABA applauds the Secretary on taking
onB thisf incredibly® responsibilityR to? makel surel that thel standard® ofl carel for thosel wholl provideR
investmentBservicesEmeetBwith@thellreasonableRlexpectationBlofEithellinvestingBpublic.B Last,ZPIABARthanksEthel
Secretary@fortheRlopportunity@oficommentBonBthisBimportantRissue.r

Verytruly yours,

L Bhe

Samuel®B.Edwardsk
President,PIABAR





